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WAITANGI TRIBUNAL 

Wai 45 

CONCERNING the Treaty of Waitangi Act 1975 

 

AND an application for remedies on 

behalf of Te Rūnanga-ā-Iwi o 
Ngāti Kahu 

 

MEMORANDUM-DIRECTIONS OF JUDGE S R CLARK, PRESIDING OFFICER, 

PROFESSOR POU TEMARA AND MS JOANNE MORRIS 

 

Introduction 

1. This memorandum-direction concerns an application by Te Rūnanga-ā-Iwi o 

Ngāti Kahu (“Ngāti Kahu”) for resumption of certain lands to Māori ownership 

pursuant to ss 8A and 8HB of the Treaty of Waitangi Act 1975. 

2. A judicial conference was held on 25 November 2011 in Wellington.  Following 

that conference we issued a direction indicating that further information was 

required from Ngāti Kahu before we could make a decision as to whether or not 

the Tribunal should proceed further.
1
 

3. In particular we required the following further information from Ngāti Kahu: 

(a) A complete list of the memorialised properties and Crown forest licensed 

land (or parts of that land) for which resumption orders are sought; 

(b) Those claims (in whole or in part) it represents, which it says have been 

found to be well-founded.  Ngāti Kahu were asked to specifically cross-

reference us to The Muriwhenua Land Report; 

(c) In relation to those general and specific claims which have been found to 

be well-founded, an identification of the prejudice suffered by Ngāti Kahu; 

(d) The relationship between each of the particularised memorialised 

properties and Crown forest licensed lands and those claims that have 

been found to be well-founded; 

(e) The claimed rohe of Ngāti Kahu as given in evidence before the 

Muriwhenua Tribunal; 
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(f) Identification of the location of the memorialised properties and Crown 

forest licensed lands which lie within Ngāti Kahu’s rohe (being that rohe as 

given in evidence before the Muriwhenua Land Tribunal); 

(g) Identification of those memorialised and Crown forest licensed lands which 

lie outside Ngāti Kahu’s rohe (being that rohe as given in evidence to the 

Muriwhenua Land Tribunal); 

(h) Whether the binding recommendations sought will represent a final 

determination in respect of all matters that those claims cover. 

4. Ngāti Kahu responded by memorandum of counsel
2
 and in an affidavit by 

Professor Margaret Mutu
3
 on 23 February 2012. 

5. A memorandum in response was filed by the Crown on 14 March 2012.
4
 

6. Various interested parties also filed memoranda outlining their respective 

positions including: Te Rūnanganui o Te Aupōuri Trust;
5
 Te Rūnanga o Te 

Rarawa;
6
 Sir Graham Stanley Latimer on behalf of Te Paatu;

7
 and Ngāi Takoto.

8
 

7. A further judicial conference was held in Wellington on 22 March 2012.  In 

addition to oral submissions, further memoranda were filed by Ngāti Kahu
9
 and 

the Crown.
10

 

8. The judicial conference proceeded on the basis that the Tribunal would hear 

submissions on whether or not it had jurisdiction to grant the remedies as sought 

by Ngāti Kahu.  What follows is our discussion and decision. 

The Parties’ Positions 

Ngāti Kahu 

9. Ngāti Kahu say they have answered all of the questions posed by the Tribunal, 

particularly via the affidavit provided by Professor Mutu.  They argue that certain 

claims of Ngāti Kahu have been found to be well-founded by the Muriwhenua 

Land Tribunal and that applying the principles outlined in the Haronga v Waitangi 

Tribunal & Ors decision
11

 the Waitangi Tribunal cannot decline to hear the 

application for resumption orders sought by Ngāti Kahu.  
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10. In response to the “nexus issue” they say that Ngāti Kahu were one of the five iwi 

that brought the collective Muriwhenua claim.  The claim area is the entire 

Muriwhenua district as inquired into by the Waitangi Tribunal and as depicted at 

figure 1 in the Muriwhenua Land Report.
12

  They argue that since all the claims 

within the entire Muriwhenua claim area were found to be well-founded, including 

Ngāti Kahu’s, they do not have to point to any particular nexus to any lands under 

claim.  

11. They say that the issue of any Ngāti Kahu “rohe” is irrelevant.  The legislation 

does not require the claimants to point to any specific rohe and the question of 

rohe simply goes to the Tribunal’s discretion as to which properties, if any, it 

should recommend for return. 

12. In their reply submissions Ngāti Kahu argued by analogy to the High Court Rules 

that their claims set out in the Wai 22 statement of claim are severable from the 

other Muriwhenua claimants and that they are entitled to distinct and separate 

relief. 

The Crown 

13. The Crown say that Ngāti Kahu did not satisfactorily respond to the questions 

posed by the Tribunal in its 8 and 22 December 2011 memoranda.
13

 

14. They say that it remains unclear: what claims, if any, of Ngāti Kahu are the 

subject of well-founded findings in the Muriwhenua Land Report; what prejudice 

Ngāti Kahu suffered as distinct from any other Muriwhenua groups; and whether 

any of the well-founded findings relate to any of the properties identified.  They 

point to the possibility that any resumption orders would prejudice other 

Muriwhenua iwi who claim interests in the properties sought and who are 

currently at various stages of the settlement negotiation process with the Crown.   

15. The Crown say that in order for the Tribunal to make any resumption orders it 

needs to be apprised of the total picture of the prejudice suffered by the claimants 

and this is impossible given that the post-1865 claims of Ngāti Kahu have yet to 

be inquired into. 

16. In summary they say that the Tribunal is not in a position legally to make any 

order that will compel the Crown to resume property of the kind described in ss8A 

and 8HB of the Treaty of Waitangi Act 1975 and offer it to Ngāti Kahu. 

Te Rarawa 

17. Te Rarawa are currently in the late stages of settlement negotiations with the 

Crown.  Their deed of settlement has recently been ratified.  They do not accept 

that Ngāti Kahu and/or Te Paatu have interests in the Te Aupōuri forest blocks 

situated on the western peninsula, in the Takahue blocks and in Sweetwater 
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Farm, all of which are the subject of commercial redress which the Crown have 

agreed Te Rarawa will receive outright or jointly with others. 

18. They also say that to the extent that the resumption area now sought by Ngāti 

Kahu overlaps with Te Rarawa, Ngāti Kahu’s assertions are mischievous, without 

merit and impossible to substantiate. 

Te Aupōuri 

19. Te Aupōuri are likewise in the late stages of negotiations with the Crown.  Their 

deed of settlement has also recently been ratified.  They do not oppose the 

application per se.  However, they do oppose the application to the extent that it 

relates to properties which Te Aupōuri either currently own or are earmarked for 

return to them as part of the settlement process. 

20. In summary Te Aupōuri say that Ngāti Kahu have failed to identify any well-

founded Ngāti Kahu claims upon which binding recommendations could be made 

in respect of properties outside what was understood to be the rohe of Ngāti 

Kahu at the time the Muriwhenua land claims were being heard and reported on.  

For that reason they submit the Tribunal has no jurisdiction to convene a 

remedies hearing. 

Ngāi Takoto 

21. Counsel for Ngāi Takoto did not appear at the judicial conference but filed a 

memorandum dated 22 March 2012.
14

  They continue to oppose the Ngāti Kahu 

application. 

Ngāti Kuri 

22. Ngāti Kuri reserve their position in relation to this application. 

Interested Parties 

23. The Ngāti Tara claimants
15

 oppose the application.  Ngāti Tara, we understand 

are a hapū of Ngāti Kahu.  They have lost confidence in Ngāti Kahu to represent 

them.  Furthermore they say that Rangiputa Station, one of the properties the 

subject of the Ngāti Kahu application, is within the traditional tribal rohe of Ngāti 

Tara and they have interests in it. 

24. Sir Graham Latimer has filed a claim with the Tribunal on behalf of Te Paatu.
16

  

Their counsel indicated that at this stage they are neutral in terms of the 

application but if the application for a remedies hearing was granted they wish to 

be heard. 

                                              
14
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The Legislation 

25. The following sections of the Treaty of Waitangi Act 1975 are relevant: 

6 Jurisdiction of Tribunal to consider claims 

… 

(3) If the Tribunal finds that any claim submitted to it under this section is well-founded it 
may, if it thinks fit having regard to all the circumstances of the case, recommend to 
the Crown that action be taken to compensate for or remove the prejudice or to 
prevent other persons from being similarly affected in the future.  

(4) A recommendation under subsection (3) of this section may be in general terms or 
may indicate in specific terms the action which, in the opinion of the Tribunal, the 
Crown should take.  

(4A) Subject to sections 8A to 8I of this Act, the Tribunal shall not recommend under 
subsection (3) of this section,—  

(a) The return to Maori ownership of any private land; or  

(b) The acquisition by the Crown of any private land. 
 

8A Recommendations in respect of land transferred to or vested in State 
enterprise 

(1) This section applies in relation to—  

(a) Any land or interest in land transferred to a State enterprise under section 23 
of the State-Owned Enterprises Act 1986 or vested in a State enterprise by a 
notice in the Gazette under section 24 of that Act or by an Order in Council 
made under section 28 of that Act, whether or not the land or interest in land 
is still vested in a State enterprise:  

(b) Any land or interest in land transferred to an institution within the meaning of 
section 159 of the Education Act 1989 under section 207 of that Act or vested 
in such an institution by an Order in Council made under section 215 of that 
Act, whether or not the land or interest in land is still vested in that institution.  

(2) Subject to section 8B of this Act, where a claim submitted to the Tribunal under 
section 6 of this Act relates in whole or in part to land or an interest in land to which 
this section applies, the Tribunal may—  

(a) If it finds—  

(i) That the claim is well-founded; and  

(ii) That the action to be taken under section 6(3) of this Act to 
compensate for or remove the prejudice caused by the ordinance or 
Act, or the regulations, order, proclamation, notice, or other statutory 
instrument, or the policy or practice, or the act or omission that was 
inconsistent with the principles of the Treaty, should include the 
return to Maori ownership of the whole or part of that land or of that 
interest in land,—  
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include in its recommendation under section 6(3) of this Act, a recommendation that 
that land or that part of that land or that interest in land be returned to Maori 
ownership (which recommendation shall be on such terms and conditions as the 
Tribunal considers appropriate and shall identify the Maori or group of Maori to whom 
that land or that part of that land or that interest in land is to be returned); or  

(b) If it finds—  

(i) That the claim is well-founded; but  

(ii) That a recommendation for return to Maori ownership is not required, 
in respect of that land or any part of that land or that interest in land, 
by paragraph (a)(ii) of this subsection,—  

recommend to the Minister within the meaning of section 2 of the Survey Act 1986 
that that land or that part of that land or that interest in land be no longer subject to 
resumption under section 27B of the State-Owned Enterprises Act 1986 or section 
212 of the Education Act 1989 ; or  

(c) If it finds that the claim is not well-founded, recommend to the Minister within 
the meaning of section 2 of the Survey Act 1986 that that land or that part of 
that land or that interest in land be no longer subject to resumption under 
section 27B of the State-Owned Enterprises Act 1986 or section 212 of the 
Education Act 1989. 

8HB Recommendations of Tribunal in respect of Crown forest land   

(1) Subject to section 8HC of this Act, where a claim submitted to the Tribunal under 
section 6 of this Act relates to licensed land the Tribunal may,—  

(a) If it finds—  

(i) That the claim is well-founded; and  

(ii) That the action to be taken under section 6(3) of this Act to 
compensate for or remove the prejudice caused by the ordinance or 
Act, or the regulations, order, proclamation, notice, or other statutory 
instrument, or the policy or practice, or the act or omission that was 
inconsistent with the principles of the Treaty of Waitangi, should 
include the return to Maori ownership of the whole or part of that 
land,—  

include in its recommendation under section 6(3) of this Act a recommendation that 
the land or that part of that land be returned to Maori ownership (which 
recommendation shall be on such terms and conditions as the Tribunal considers 
appropriate and shall identify the Maori or group of Maori to whom that land or that 
part of that land is to be returned); or  

(b) If it finds—  

(i) That the claim is well-founded; but  

(ii) That a recommendation for return to Maori ownership is not required, 
in respect of that land or any part of that land by paragraph (a)(ii) of 
this subsection,—  

recommend to the Minister within the meaning of section 2 of the Survey Act 1986 



7 

 

that that land or that part of that land not be liable to return to Maori ownership; or  

(c) If it finds that the claim is not well-founded, recommend to the Minister within 
the meaning of section 2 of the Survey Act 1986 that that land or that part of 
that land not be liable to return to Maori ownership.  

(2) In deciding whether to recommend the return to Maori ownership of any licensed 
land, the Tribunal shall not have regard to any changes that have taken place in—  

(a) The condition of the land and any improvements to it; or  

(b) Its ownership or possession or any other interests in it—  

that have occurred after or by virtue of the granting of any Crown forestry licence in 
respect of that land. 

26. The scheme of the Act provides that with limited exceptions, the Tribunal is 

obliged to inquire into every claim.
17

  In inquiring into a claim, the Tribunal must 

determine whether the Crown actions and omissions were inconsistent with the 

Treaty of Waitangi and caused prejudice to the claimants and, therefore, whether 

the claim is well-founded.  If the Tribunal finds that the claim is well-founded it 

needs to decide whether to recommend to the Crown that action be taken to 

compensate for or remove the prejudice.
18

  Recommendations may be in general 

terms or indicate specific actions which in the opinion of the Tribunal the Crown 

should take.
19

  If the claim relates in whole or in part to land or an interest in land 

transferred to or vested in a State enterprise, Education institution or to licensed 

(Crown forest) land, the Tribunal is obliged to decide whether or not to 

recommend resumption.
20

  The Tribunal does not have to recommend 

resumption.  The extent of the relief it might recommend is a matter for the 

Tribunal’s judgment.
21

 

27. The touchstone is that claimants must first point to a well-founded claim.  In those 

circumstances the Tribunal may then make recommendations to the Crown to 

remove or compensate for the prejudice.  Any resumption recommendation must 

be made as part of any overall package of recommendations the Tribunal may 

make pursuant to s 6(3).  In making any resumption recommendations the 

Tribunal must be satisfied not only that the claim is well-founded but that it 

‘relates in whole or part’ to land or an interest in land transferred to or vested in a 

State enterprise or Education Institution or ‘relates to’ licensed (Crown forest) 

land.
22

 

 

 

                                              
17

 Treaty of Waitangi Act 1975, section 6(2). 
18

 Ibid, section 6(3). 
19

 Ibid, section 6(4). 
20

 Ibid, sections 8A and 8HB. 
21

 See also discussion in Haronga v Waitangi Tribunal [2011] NZSC 53 at [78]-[93]. 
22
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Well-Founded Claims 

What did the Muriwhenua Land Tribunal report on? 

28. In the preface to its 1997 report, the Muriwhenua Land Tribunal stated that its 

report covered seven claims in the Muriwhenua district although it did not specify 

which seven out of the 24 claims listed in its record of inquiry it was referring to.
23

 

29. The Muriwhenua Land Report referred to the fact that between 1986 and 1994 

claims before the Tribunal in relation to land, fish and other matters had been 

represented through a single body, the Rūnanga o Muriwhenua.  The Rūnanga 

represented the five iwi of Muriwhenua: Ngāti Kuri, Te Aupōuri, Ngāi Takoto, Te 

Rarawa and Ngāti Kahu.
24

 

30. The Tribunal proceeded on the basis that the relationships were close and it 

would be overly pedantic to divide the five iwi.  Ultimately the Tribunal was 

satisfied that the claims it heard to 1865 were well-founded and that the resulting 

prejudice was such that recommendations for the transfer of substantial assets 

should be effected as soon as possible.
25

 

31. The situation which this Tribunal now faces is considerably different to that which 

the Tribunal encountered when hearing the claims of the Muriwhenua iwi.  Since 

then the five iwi have separated and pursued iwi-specific pathways towards 

settlement of their claims.  Although there has been some collective high level 

negotiations on behalf of all five Muriwhenua iwi,
26

 the majority of the iwi have 

chosen to negotiate separate settlements of their claims with the Crown. 

32. The exception is Ngāti Kahu.  Although they were previously involved in 

negotiations with the Crown, Ngāti Kahu’s position now is that the negotiations 

have broken down.  They also say that as they were part of the collective 

previously heard by the Tribunal and whose claims were found to be well-

founded, they are entitled to rely upon those findings to seek a remedies hearing 

and possible resumption orders. 

33. In the submissions recently filed by Ngāti Kahu and the Crown a great deal of 

work has been done in an attempt to identify the seven claims covered by the 

Muriwhenua Report.
27

  Counsel have been unable to reach agreement on the 

matter. 

                                              
23

 Muriwhenua Land Report, 1997, p xix. 
24

 Ibid. 
25

 Ibid, pp xxi and 404. 
26

 See the Te Hiku Iwi AIP, Wai 2350, #A2. 
27

 See for example memorandum of counsel for Ngāti Kahu, 21 February 2012, Wai 45, #2.369, paras 
9-20 inclusive and, by contrast, the Crown synopsis, 22 March 2012, Wai 45, #2.379, paras 13-25 
inclusive and Wai 45, #2.387. 
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34. We acknowledge that the situation is unusual and that it has arisen because the 

Tribunal’s processes and systems in the relevant period, some 25 years ago, 

were different from those of today.  

35. In summary Ngāti Kahu say that the Tribunal inquired into and reported on (inter 

alia) the claims registered as Wai 16, Wai 17 and Wai 117, being claims brought 

specifically on behalf of Ngāti Kahu.  They also say that the general claim 

registered as Wai 22 to the extent that it relates to Ngāti Kahu was also inquired 

into and reported on by the Tribunal.
28

 

36. The Crown disagree.  Initially they submitted that Wai 16 was withdrawn, but they 

have now withdrawn that submission.
29

  In summary however they say that: 

(a) Wai 16 did not concern historical matters and was not the subject of the 

1997 Muriwhenua Land Report; 

(b) Wai 17 concerned a sewerage scheme and was reported on in the 

Mangonui Sewerage Report; 

(c) Wai 22 concerned fisheries and was the subject of the Muriwhenua 

Fishing Report; 

(d) Wai 117 was largely a contemporary claim and was severed off for 

separate hearings at a later stage.
30

 

37. We have located a minute that sheds some light on the matter.  It was issued by 

the Waitangi Tribunal in May 1990 following a judicial conference.
31

  

Unfortunately the minute was overlooked by all involved before our November 

2011 and March 2012 judicial conferences.   

38. The 1990 judicial conference took place before the commencement of the land 

part of the Muriwhenua claims.  In that minute the Tribunal identified eight claims: 

Wai 22, Wai 41, Wai 16, Wai 17, Wai 117, Wai 116, Wai 112 and Wai 118. 

39. At paragraph 4(b) the Tribunal referred the Pangari claim (Wai 116) to mediation.  

The Pangari claim relates to Ngāti Kahu o Whangaroa.  As it transpired, the 

mediation was unsuccessful.  The claim was separately reported on by the 

Muriwhenua Land Tribunal.
32

 

40. At paragraph 4(a) the Tribunal consolidated seven claims – Wai 16, 17, 22, 41, 

117, 112 and 118 – to be collectively known as the Muriwhenua Land Claim (Wai 

45). 

                                              
28

 Wai 45, #2.369, para 9. 
29

 Wai 45, #2.386, para 5. 
30

 Wai 45, #2.379, section (b) and Wai 45, #2.387. 
31

 Wai 45, #2.12. 
32

 Muriwhenua Land Report, 1997, p xxii. 
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41. The Wai 41 claim related to Ngāti Kuri.  The Wai 112 claim was brought for and 

on behalf of Te Rarawa.  The Wai 118 claim was signed off by Haami Piripi on 

behalf of the claimants.  Those claimants include McCully Matiu and Margaret 

Mutu, both of whom affiliate with Ngāti Kahu.  However, the claim expressly 

states that it is brought on behalf of Te Rarawa.
33

  Thus the Wai 41, 112 and 118 

claims clearly do not relate to Ngāti Kahu. 

42. The Wai 16 and Wai 17 claims were both brought by Ngāti Kahu.  The subject 

matter was a sewerage scheme at Mangonui.  It is important to note however that 

the Tribunal in the May 1990 minute said, insofar as Wai 17 was concerned, that 

although the sewerage scheme had been reported on by that stage, the land 

losses had yet to be investigated.  Furthermore it appears that as at May 1990, 

the Tribunal was of the view that these claims had been consolidated into the Wai 

45 Inquiry.
34

   

43. The Wai 22 claim was dated 8 December 1986.  It was the general all purpose 

Muriwhenua claim and contained allegations relating inter alia to fishing and land 

matters.  It is attached as Appendix 1 to the Muriwhenua Fishing Report.
35

  Those 

aspects of the claim which related to fishing matters were separately heard and 

reported on in the Muriwhenua Fishing Report of 1988.  The land claims 

contained in Wai 22 were heard as part of the Wai 45 Muriwhenua Inquiry.
36

 

44. The Crown seem to be suggesting in their most recent memorandum that Wai 22 

was solely concerned with fishing matters.
37

  That is not correct.  The Wai 22 

statement of claim includes allegations relating to fishing, harbours, sea and 

land.
38

  There is no individual Wai 45 claim on the consolidated records of the 

Waitangi Tribunal.  We are satisfied that Wai 45 was a consolidation of certain 

claims including Wai 22, the land element of which was then reported on in the 

Muriwhenua Land Report. 

45. The Wai 22 statement of claim is important.  It was lodged in the name of five 

individuals for and on behalf of their respective iwi.  In the case of Ngāti Kahu the 

named claimant was McCully Matiu for and on behalf of, himself, Ngāti Kahu and 

the Ngāti Kahu Trust Board.  As the Waitangi Tribunal said in the Muriwhenua 

Fishing Report 1998, the claimants, including McCully Matiu, were recognised 

kaumātua (leading elders) of the tribes of the Muriwhenua area, claiming for 

themselves and for the members of the tribes they represent.
39

 

                                              
33

 Wai 45, #1.8. 
34

 Wai 45, #2.12, para 4(a). 
35

 Muriwhenua Fishing Report, 1988, pp 245-254. 
36

 See minutes of judicial conference, 19 April 1990, Wai 45, #2.12 and see also the Tribunal’s 
discussion in the Muriwhenua Land Report, 1997 at p xx 
37

 Wai 45, #2.387, para 5.3. 
38

 For examples of allegations relating to lands see paras 2, 2A, 3, 4, 16, 17, 21, 27, 28, 29-31 of the 
statement of claim. 
39

 Muriwhenua Fishing Report, 1988, p 3. 
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46. We are satisfied that four of the claims consolidated as at May 1990 were claims 

brought either individually or collectively on behalf of Ngāti Kahu.  The claims 

brought specifically for Ngāti Kahu were Wai 16, Wai 17 and Wai 117.  Ngāti 

Kahu were also part of the Wai 22 collective. 

47. The Crown’s next point is that the May 1990 minute simply represents the 

Tribunal’s position at May 1990.  After that, additional claims were made to the 

Muriwhenua claims area and given that the Muriwhenua Land Report was 

restricted to pre-1865 claims it could not have inquired into contemporary issues 

relating to sewerage and rates which were the subject matter of the Wai 16, Wai 

17 and Wai 117 claims. 

48. We consider that the pre-1865 elements of the Wai 17 claim, a specific Ngāti 

Kahu claim was inquired into and reported on by the Muriwhenua Land Tribunal.  

The starting point is the Wai 17 statement of claim.  It is not limited to allegations 

solely relating to a sewerage scheme.  It included allegations about the Crown’s 

conduct with regard to a pre-Treaty land transaction between Panakareao and Dr 

Samuel Ford.
40

  Secondly the Mangonui Sewerage Report of 1988 inquired into 

and reported on part only of the Wai 17 claim.  At page 9 of that report the 

Tribunal said that the claim was divisible into two parts, the first relating to the 

sewerage scheme, the second to the general land claims.  That report only dealt 

with the sewerage scheme.
41

  Thirdly the 1990 Tribunal minute specifically 

indicated that the Wai 17 claim was one of the Ngāti Kahu specific claims 

consolidated into the Wai 45 Inquiry.  In the same minute the Tribunal said that 

the land losses in relation to that claim had yet to be investigated.  Finally the 

Muriwhenua Land Tribunal inquired into and reported on the pre-Treaty 

transaction between Panakareao and Dr Samuel Ford, and found those 

allegations to be well-founded.
42

 

49. Furthermore, we have absolutely no doubt that Ngāti Kahu were one of the five 

iwi represented in the Wai 22 claim.  That was the all purpose Muriwhenua claim 

which was reported on in the Muriwhenua Fishing Report and, with regard to its 

pre-1865 land elements, the Muriwhenua Land Report.  To that extent, the claims 

of Ngāti Kahu, along with all the other Muriwhenua iwi, were reported on and 

found to be well-founded. 

To what extent can Ngāti Kahu rely upon the well-founded findings of the 

Tribunal? 

50. The way in which the Muriwhenua land claims were presented meant that the 

Tribunal saw no need to make specific findings in relation to each claim.  Nor did 

                                              
40

 Wai 17 Statement of claim printed as Appendix 1 of the Mangonui Sewerage Report, 1988, pp 63-
65. 
41

 Mangonui Sewerage Report, 1988, p 9 
42

 Muriwhenua Land Report, 1997, pp 89-93, 98-99. The land involved is depicted in Fig 22(b) on p 
91. 
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it make iwi specific findings, with the exception of the Wai 116 Ngāti Kahu o 

Whangaroa claim. 

51. It has been submitted before us by those in opposition to the application that the 

claims of Ngāti Kahu cannot be disentangled or severed from the claims of the 

other Muriwhenua iwi. 

52. Counsel for Ngāti Kahu argued at the most recent judicial conference that the 

Muriwhenua Wai 22 claim was analogous to proceedings involving multiple 

plaintiffs in the High Court who may bring proceedings jointly and severally.  

Counsel referred us to the High Court Rules and submitted that the claims of 

Ngāti Kahu are severable from the claims of the other Muriwhenua iwi and Ngāti 

Kahu are entitled to separate relief. 

53. It goes without saying that the High Court Rules are not directly applicable.  

However in 1998, following the release of the Muriwhenua Land Report, the 

Waitangi Tribunal spent two days in Auckland hearing submissions on the issue 

of remedies.  It subsequently produced a document intituled “Determination of 

Preliminary Issues”.
43

  At pages 8 and 9 the Tribunal said: 

“As we see it the claimants in this case are the people or iwi of Muriwhenua.  Though they 

stand in different divisions, on the evidence outlined in the report they constitute to the outside 

world a distinctive and blood related entity holding collectively, and severally, customary 

interest in the lands of the Muriwhenua district.”
44

  (Emphasis added). 

54. We accept that the interests of the Muriwhenua iwi were held collectively and 

severally.  We are satisfied that particularly in relation to Wai 22 the claims of 

Ngāti Kahu are able to be severed from the claims of the other four Muriwhenua 

iwi. 

Nexus 

55. On 30 January 2008, counsel for Ngāti Kahu filed a memorandum in support of 

their application for remedies.  In response to a concern that a resumption 

application would impact upon other Muriwhenua iwi, counsel said: 

“… Ngāti Kahu will be prepared, in the interests of whānaungatanga, to limit the relief sought 

in their application to their core rohe or customary region of interest and thereby significantly 

reduce or eliminate the need for some or certain parties to involve themselves in the 

proceedings to any great extent.  Counsel attach a map, marked “Appendix A”, broadly 

showing the core customary area of Ngāti Kahu.  It is the view of Ngāti Kahu that this 

remedies application can proceed on the basis that the Ngāti Kahu claimants will be prepared 

to limit the remedy sought for all of the pre-1865 claims of Ngāti Kahu to relief within their 

central or core rohe as generally shown in that map.  Ngāti Kahu, in such circumstances, 

would be foregoing at this juncture possible relief in the wider region of their customary 

interests (such as the potential return of sections of Te Aupouri Forest running along Te 
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 Wai 45, #2.166. 
44
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Oneroa a Tohe) but would, most importantly, be progressing towards much needed relief 

within their core area of customary interests.”
45

 

The map referred to in that memorandum is attached and marked “A”. 

56. On 22 October 2008, counsel for Ngāti Kahu filed a memorandum providing an 

update on their negotiations with the Crown. At that stage the Crown and Ngāti 

Kahu had reached an Agreement in Principle dated 17 September 2008.  That 

document had attached to it a map which is described as showing “the area 

where Ngāti Kahu consider that they have interests”.  That map is attached and 

marked “B” (2008 claim area).  It will be readily apparent that maps “A” and “B” 

are broadly similar. 

57. Following the breakdown of their negotiations with the Crown, Ngāti Kahu drafted 

a document, “The Ngāti Kahu Deed of Partial Settlement”, which was filed with 

the Crown and the Office of Treaty Settlements in April 2011.  It contains a map 

which depicts what Ngāti Kahu now considers to be their rohe.  The map was 

also attached to a memorandum of counsel filed on 3 August 2011.
46

  That map 

is attached and marked “C”.  Ngāti Kahu now seek resumption recommendations 

in relation to SOE, Education institutions and licensed (Crown forest) land within 

the area depicted on the 2011 map (“2011 claim area”).  The 2011 claim area is 

significantly larger than the 2008 claim area. 

58. Attached and marked “D” is a map which was provided in the evidence of 

Professor Mutu.
47

  That map shows the Ngāti Kahu AIP 2008 claim area and the 

Ngāti Kahu Partial Deed of Settlement 2011 claim area.  It also maps SOE, 

Education institution and licensed (Crown forest) lands for which Ngāti Kahu 

currently seek resumption orders. 

59. Ngāti Kahu have recently explained that the expansion of the claim area is to 

reflect the fact that they now have instructions to negotiate the Wai 544, Wai 548 

and Wai 1176 claims for and on behalf of the whānau and hapū of Te Paatu.
48

 

60. The Crown have consistently reminded us that in order for the Tribunal to make 

any resumption recommendations under either s 8A or 8HB the Tribunal must be 

satisfied that the claim “relates to” in whole or part the lands for which resumption 

recommendations are sought.  The Crown say that Ngāti Kahu have not pointed 

to and are unable to point to any specific well-founded claim, or how any such 

claim “relates to” any property within the claim area now asserted by Ngāti Kahu. 

61. Te Aupōuri and Te Rarawa are concerned at the expansion of the Ngāti Kahu 

2011 claim area as it now encompasses properties which, as a result of their 

                                              
45

 Wai 45, #2.282, para 16. 
46

 Wai 45, #2.336. 
47

 Wai 45, #R11, annexure “L”. 
48

 Wai 45, #2.369, para 30 and affidavit of Professor Mutu, Wai 45, #R11, paras 143-147. 
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settlement negotiations, are earmarked for return to them as commercial 

redress.
49

 

62. In response, Ngāti Kahu say that the Crown are attempting to re-litigate a nexus 

argument that has already been determined.  Specifically they point to the 1998 

“Determination of Preliminary Issues” where the Tribunal said: 

“We are of opinion that “relates… to” in the statute are words of general import, as those 

words have usually been construed, and nothing in the statutory context calls for a specific or 

narrow construction.  Further, as remedial legislation, a restrictive interpretation is to be 

avoided.  Those views are also consistent with judicial opinion on the interpretation of statutes 

incorporating the principles of the Treaty of Waitangi.  They are further consistent with 

evidence of the events that led to the enactment of the resumptive provisions. 

For those reasons the Tribunal will proceed on the basis that binding recommendations may 

be made, according to the proper exercise of a discretion, to compensate generally for tribal 

land losses.”
50

 

63. Secondly, they argue that the “claim area” for Wai 22 covered the entire 

Muriwhenua area which the Tribunal previously inquired into.  That is the area 

depicted as figure 1 at page xxi of the Muriwhenua Land Report.  Ngāti Kahu say 

that their claim relates to an interest in part of the land contained within the 

Muriwhenua claim area.  Thus they argue that there is no need for Ngāti Kahu to 

point to a specific relationship to the lands the subject of the 2011 claim area.  

There is no need for them to give or bring evidence of their rohe and no statutory 

requirement for them to do so.  They say that they were part of the Wai 22 

collective group of claims which covered the entire Muriwhenua claim area, that 

claim has been found to be well-founded and lands in which they have interests 

form part of that inquiry district. 

64. Counsel for Ngāti Kahu went on to submit at the 22 March 2012 judicial 

conference that they are entitled to claim “an interest in any SOE land that is 

available in the claim area and where they have a claim or claims that have been 

found to be well-founded”.
51

  Thus they argue that they are not confined to well-

founded findings and land which would be generally considered to be within core 

Ngāti Kahu lands.  They submit that each of the Muriwhenua iwi can now 

individually benefit from findings made by the Waitangi Tribunal in relation to 

Crown breaches in each other’s rohe. 

65. We are not attracted to that submission.  Taken to its logical conclusion it would 

mean that if all the iwi of the North Island had prosecuted their claims collectively 

before the Waitangi Tribunal and those claims were found to be well-founded we 

do not accept that an iwi customarily based in Wellington, for example, would be 

entitled to rely upon collective findings to mount an argument that it is entitled to a 

                                              
49

 Those properties are identified in a memorandum of the Crown dated 17 November 2011, Wai 45, 
#2.353 at para 41. 
50

 Wai 45, #2.166, Appendix A, p 14. 
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 Wai 45, #2.377, para 11. 
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resumption recommendation in relation to properties situated in, say, North 

Auckland. 

66. Of course the example given in the preceding paragraph is extreme.  But even in 

the more localised situation involving the Muriwhenua inquiry district, we do not 

agree that merely because the Wai 22 claim was prosecuted in a collective 

fashion, any of the Muriwhenua iwi are entitled to seek a resumption 

recommendation in relation to SOE or Education institution land or licensed 

(Crown forest) land which lies within the rohe of another iwi. 

67. In this context there has to be a relationship or nexus between the claimant group 

and the lands for which it seeks resumption orders. 

68. The submission made also overlooks the argument made by Ngāti Kahu that their 

claims, in so far as Wai 22 are concerned, are severable from the collective.  We 

have agreed that is the case.  In severing the Ngāti Kahu claims from the 

collective we then have to be satisfied that those claims relate in whole or in part 

to SOE and licensed (Crown forest) lands within any claim area. 

69. The Muriwhenua Land Report did not make specific findings as to claim areas, 

rohe, or areas of interest for any of the five iwi.  Nor, in the main, did the Tribunal 

find that any one or more of the iwi were specifically affected by the various 

transactions complained of. 

70. Te Rarawa and Te Aupōuri say that the claim area now asserted by Ngāti Kahu is 

an exaggeration of that which was previously understood by all concerned.  They 

say that the expansion of the Ngāti Kahu claim area is done without the benefit of 

any evidence or findings by the Tribunal to that effect.  Both of those iwi say that 

the expansion of the Ngāti Kahu claim area has a dramatic effect on them in that 

it now includes certain properties which have been earmarked as commercial 

redress for return to both iwi. 

71. As mentioned earlier the reason given by Ngāti Kahu for the expansion of the 

claim area is that they now have instructions to negotiate various claims for and 

on behalf of the whānau and hapū of Te Paatu. 

72. We understand that the Wai 544 and Wai 548 Te Paatu claims relate to the 

Takahue School site.  Those lands are part of the Takahue No 1 Block purchased 

by the Crown in 1875.  They are post-1865 claims which were severed from the 

general claims, for separate hearings later.
52

  Those claims have not been the 

subject of well-founded findings.  The Wai 1176 Te Paatu claim filed by Te 

Karaka Karaka was filed after the Muriwhenua Land Report was released and 

thus was not inquired into by the Muriwhenua Land Tribunal. 

73. We also note that there is a claim currently before the Tribunal being Wai 1359, a 

claim of Sir Graham Latimer for and on behalf of himself and Te Paatu.  That 
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claim has interested party status in this application.  That claim too has not been 

inquired into by the Muriwhenua Land Tribunal. 

74. We accept that witnesses may have given evidence before the Muriwhenua Land 

Tribunal for and on behalf of Te Paatu.  However the fact remains that the 

Muriwhenua Land Tribunal did not make any well-founded findings in relation to 

any Te Paatu claims.  Therefore to the extent that Ngāti Kahu are now attempting 

to rely upon Te Paatu claims to support an expansion of their claim area, that is, 

in our view, a flawed approach. 

75. We come back to the point that the touchstone for commencing any remedies 

hearing is that a claim has to be well-founded.  We have earlier discussed those 

claims which we accept have been found to be well-founded.  For Ngāti Kahu we 

consider they are the pre-1865 land elements of Wai 17 and also, most definitely, 

of Wai 22.  There are no Te Paatu claims which the Tribunal inquired into and 

about which it made well-founded findings. 

76. Ngāti Kahu have been unwilling or unable to identify for us their claimed rohe as 

given in evidence before the Muriwhenua Land Tribunal.  It is important that we 

have some understanding of the Ngāti Kahu rohe as any remedies application 

must relate to properties with which Ngāti Kahu have some relationship.  It is not 

enough to say, as they have done, that it suffices for SOE or Education institution 

property or licensed (Crown forest) land to be within the entire Muriwhenua Land 

Claim Inquiry district. 

77. The possibilities are the areas reflected in the maps provided by Ngāti Kahu and 

attached to this memorandum.  Whichever we choose we have to be satisfied 

that Ngāti Kahu can relate directly or indirectly to the SOE, Education institution 

and licensed (Crown forest) lands contained within that claim area. 

78. There is material which assists us, being: 

(a) A description of Ngāti Kahu and their areas of interests contained in the 

Mangonui Sewerage Report;
53

 

(b) A description of Ngāti Kahu and their areas of interest contained in the 

Muriwhenua Fishing Report.
54

; 

(c) Throughout the Muriwhenua Land Report there are various references to 

Ngāti Kahu.  There is a description of Ngāti Kahu at the end of the 18th 

century being based at Doubtless Bay, from Karikari to Oruru and 

Mangonui.
55

  There are references to Ngāti Kahu living at the Oruru 

Valley,
56

 Mangonui,
57

 at Waiaua.
58

  Key Ngāti Kahu settlements were also 
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 Mangonui Sewerage Report, 1988, paras 1.2 and 3.1. 
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 Muriwhenua Land Report, 1997, p 14. 
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identified in and around the Karikari Peninsula at Parakerake o 

Whatuwhiwhi, at Raramata (also known as Aurere) and at Mangatete.
59

  

All of these areas are generally in the Mangonui, Taipa, Doubtless Bay 

and Oruru areas which we accept are core Ngāti Kahu areas of interest.  

We note that there is no discussion by the Waitangi Tribunal of a specific 

Ngāti Kahu presence in any of the transactions in the western, central and 

northern areas of the Muriwhenua district; 

(d) The indicative maps contained at figures 1 and 10 of the Muriwhenua 

Land Report.
60

 

79. In arguing that the claims of Ngāti Kahu are severable from the collective (in so 

far as Wai 22 is concerned) it is we believe incumbent upon Ngāti Kahu to identify 

a Ngāti Kahu claim area.  The 2011 claim area appears to us to go beyond the 

rohe descriptions previously ascribed to Ngāti Kahu in the Mangonui Sewerage 

Report, Muriwhenua Fishing Report and Muriwhenua Land Report.  It appears to 

us to be wrong in principle to adopt an enlarged claim area on the basis of 

asserted claims in relation to Te Paatu when there are no Te Paatu claims which 

the Tribunal has found to be well-founded. 

80. Thus we reject the 2011 claim area as being an unwarranted expansion on what 

was previously understood by the Waitangi Tribunal to be the core area of 

customary interests for Ngāti Kahu.  We have adopted as the claim area for the 

purposes of this application the 2008 claim area as shown in map “D”. 

81. We do so on the basis that the 2008 claim area generally reflects the core Ngāti 

Kahu area of customary interests as discussed by the Mangonui Sewerage, 

Muriwhenua Fishing and Muriwhenua Land Reports.  That area is also one which 

Ngāti Kahu have previously described as being their core customary area of 

interest.  That is an area in which Ngāti Kahu and the Crown previously agreed, 

at least for the purposes of settlement negotiations, that Ngāti Kahu have 

interests.  Undoubtedly there will be some other iwi and hapū who may claim 

interests within the 2008 claim area, but we are satisfied that in relation to the 

pre-Treaty transactions and Crown purchases that took place within the 2008 

claim area, Ngāti Kahu have a relationship with those lands and that their Wai 22 

claim relates to those lands. 

82. On that basis we are prepared to hold a remedies hearing in relation to the claims 

of Ngāti Kahu but will restrict that hearing to those claims that have been found to 

be well-founded up to 1865 and which relate to the 2008 claim area.  We do not 

accept that there is any jurisdictional basis to go outside that area. 
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Total or Piecemeal Relief 

83. We accept the conclusions reached by this Tribunal in 1998 that we can now 

make recommendations at this stage, including binding recommendations, on any 

specific claims already heard, and on the claims generally to 1865, where this will 

represent a final determination in respect of all matters that those claims cover.
61

 

84. In 1998 the Tribunal indicated that although it could make recommendations in 

those circumstances, it preferred to hear further from the parties on whether it 

should do so without first inquiring into the post-1865 claims.  We have now 

heard from the parties, in particular Ngāti Kahu, who accept that any binding 

recommendations, included within a package of recommendations under s 6(3) 

will represent a total package of relief for the claims to 1865 that were the subject 

of well-founded findings.
62

 

Principles for Relief 

85. At page 405-406 the Muriwhenua Land Tribunal discussed in general terms those 

principles which could be taken into account when determining relief.  The 

Tribunal made additional comments in its 1998 “Report on a Determination on 

Preliminary Issues”.  In its summary at page 10 of Appendix E the Tribunal 

identified that it should adopt a restorative approach to remedies, costed 

according to that necessary to reestablish the people in the social and economic 

life of the district and on which data on development opportunities and current 

socio-economic indicia are relevant.
63

 

86. The level of redress must have regard to: 

(a) The extent of property loss; 

(b) The numbers affected; 

(c) The cause and extent of mana loss. 

87. The Tribunal added that the relevance of fiscal factors, proportional consistency, 

national financial constraints and impact on local and national community 

required further debate. 

88. We add that further debate is also required on the relevance of the offers of 

settlement currently made to all five Muriwhenua iwi. 

89. Although we now agree that we must proceed to a remedies hearing, we wish to 

first determine the appropriate criteria for the Tribunal’s recommendation of a 

remedy package that includes binding recommendations and to that end we 

require further submissions from counsel.  We also ask counsel to identify any 
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other timetabling, evidential, legal and notice issues which now need to be 

determined prior to setting the matter down for a remedies hearing. 

90. To that end we direct as follows: 

(a) Ngāti Kahu is to file submissions on principles for relief and any other 

timetabling, evidential, legal and notice issues by midday, Friday 4 May 

2012; 

(b) The Crown and Interested parties are to respond by midday, Friday 18 

May 2012; 

(c) Any submissions in reply by Ngāti Kahu are to be filed by midday, Friday 

25 May 2012. 

91. Thereafter we intend to hold a further judicial conference in person in Wellington 

or Auckland to discuss the Principles for Relief.  The Registrar is directed to make 

arrangements for a judicial conference in the week commencing 4 June 2012. 

 

DATED at Hamilton this
 
18

th
 day of April 2012 

 
 
 
 
 
 
Judge S R Clark      Professor Pou Temara       Joanne Morris 
Presiding Officer      Member         Member 
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