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Te Rūnanga-ā-Iwi o Ngāti Kahu Charitable Trust 
Amended Submission on the Te Hiku Claims 

Settlement Bill 2014 to the Special Select Committee 

For presentation at Kaitāia, 2 March 2015 

 

 

Summary 

 

A. Ngati Kahu seeks to have Te Hiku Claims Settlement Bill 2014 

withdrawn from Parliament. If any such Bill is to be introduced it 

must be on the basis of full discussion with the whānau and hapū of 

Ngāti Kahu and with their full consent. 

B. Ngāti Kahu whānau and hapū hold mana whenua/mana moana over 

our lands, territories and resources and the Crown have failed to 

have regard for our customary associations and interests (see 

paragraphs 2 and 3). 

The extent of our lands and territories is set out at paragraphs 2 and 3. 

They are a taonga passed down to us as whenua tuku iho according to 

tikanga. 

C. The Bill falsely asserts that Māori have ceded their sovereignty to 

the Crown (see paragraph 4).  

There is repeated reference throughout the Bill to Te Tiriti o Waitangi/The 

Treaty of Waitangi. This must be amended to just Te Tiriti o Waitangi. Te 

Tiriti o Waitangi is the only valid, authorized and signed treaty entered 

into between Māori and the Crown in 1840 and is the only document that 

can be referred to as a treaty in the Bill. (Please see the Waitangi 

Tribunal’s findings in this respect in their 2014 report He Whakaputanga 

me Te Tiriti – The Declaration and the Treaty on the stage one hearings 

in Te Paparahi o te Raki). Inclusion of reference to “The Treaty of 

Waitangi” juxtaposed to Te Tiriti o Waitangi in the Bill is an underhanded 

attempt to legislate that Māori have ceded their sovereignty. This is 

because the invalid and unsigned English language document referred 

to as The Treaty of Waitangi contains the false assertion that Māori ceded 

their sovereignty to the Queen of England.  
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D. The Bill seeks to inappropriately vest of the ownership of Ngāti 

Kahu lands and resources in other Te Hiku iwi (see paragraphs 5 to 

14).  

In the Bill it is proposed that Ngāti Kahu property rights are extinguished 

without Ngāti Kahu consent or due provision for compensation. In spite 

of the direct opposition from Ngāti Kahu, the Crown has failed to 

adequately take into account or have regard for, the mana whenua, 

customary associations and interests of Ngāti Kahu in making its offer to 

transfer various areas of land to the other Te Hiku iwi. This involves more 

than 12,000 hectares that Ngāti Kahu shares with other iwi at and running 

south from Hukatere, in the Sweetwater station, at Rangiāniwaniwa, here 

in Kaitāia, at Tangonge and at Takahue. Details of these lands are 

provided at paragraph 5. Specific references to each piece of land 

involved and Ngāti Kahu’s association with those lands along with the 

relevant clauses in the Bill dealing with these lands are provided at 

paragraphs 6 to 14. The Crown cannot deprive Ngāti Kahu of these lands 

once again, without Ngāti Kahu consent and these clauses need to be 

removed from the Bill. This is a repeat of what the Crown has perpetrated 

against Ngāti Kahu historically by way of a breach of Te Tiriti.  

 

E. The inappropriate implementation of Statutory Boards that fail to 

recognise the mana whenua of Ngāti Kahu (paragraphs 15 – 22)  

The Crown has sought to create two statutory boards which will provide 

advice only on the management of Te Oneroa a Tōhē and lands 

currently administered by the Department of Conservation within Ngāti 

Kahu's rohe. This has been done without the agreement or consent of 

Ngāti Kahu. Details of these boards and the relevant references in the Bill 

and those clauses that need to be removed are provided at paragraphs 

15 to 22. 

 

F. The Crown has sought  to remove N g ā t i  K a h u ’ s  

accumulated rentals from Crown Forest Rental Trust (paragraphs 

23 – 40) 

The Crown has imposed a requirement in the Bill which proposes to 
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remove accumulated rentals held by the Crown Forest Rental Trust for 

Ngāti Kahu and vest them in the Public Trust without the consent of Ngati 

Kahu. This currently amounts to some $2.5 million of Ngāti Kahu monies 

held by CFRT for which the Bill proposes that the Public Trust rather than 

Ngāti Kahu will become the beneficiary. That money must continue to be 

held by the CFRT for the benefit of Ngāti Kahu and not be removed to 

benefit the Crown instead. As such, Part 14 of the Bill must be removed.  

 

G. The Crown has failed to adhere to its T i r i t i  o  W a i t a n g i  

and legislative obligations in favour of Ngāti Kahu a n d  t h i s  

h a s  included Crown removal of the right to seek Judicial Review 

of certain lands (paragraphs 41 – 73) 

The Crown has failed to give effect to the provisions of Te Tiriti o 

Waitangi and the provisions of the Crown Forests Assets Act, the 

Public Trust Act 2001 and the Judicature Amendment Act. Ngāti Kahu 

have a Judicial Review application presently before the Wellington High 

Court relating to the Waitangi Tribunal’s failure to grant binding 

recommendations in favour of Ngāti Kahu within the rohe of Ngāti Kahu. 

The Bill will remove the power of the Court or the Tribunal to hear parts 

of the Ngāti Kahu application which will provide redress to the other four 

Te Hiku iwi. The hearing is set down for 22 – 24 June 2015 and this 

legislation should await the outcome of those proceedings before being 

dealt with any further.  

 

H. The Bill ignores the advice of the Waitangi Tribunal (paragraphs 74 – 

79)  

Ngāti Kahu supports the Waitangi Tribunal’s Muriwhenua Land Report 

which recommended the granting of binding recommendations if a 

settlement resolution could not be found for the five Te Hiku iwi and 

Ngāti Kahu notes that the Bill essentially ignores the advice of this 

specialist body. Details of the Tribunal’s recommendations and the 

concern they expressed about the unfair and inequitable treatment of 

Ngāti Kahu in the settlements of the other iwi of Te Hiku o Te Ika are 

provided at paragraphs 74 to 79.  
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I. Wai 763 and Wai 1695 must be removed from s.578 (paragraphs 80-

81) Wai 763 relates to lands in the Northern Wairoa in Te Uri o Hau’s 

territory and have nothing to do with Te Rarawa’s territory. As such it must 

be removed from the Bill. Wai 1695 relates to lands in Ngāti Kahu’s 

territories which are not addressed in this bill. As such it must also be 

removed from the Bill. In both the cases the claimant has never been 

consulted about the extinguishment of her claims. 

 

J.   CONCLUSION 

These and other actions of the government have caused major 

divisions between Ngāti Kahu and our very close whanaunga Te 

Rarawa, Ngāi Takoto and Te Aupōuri, as the government strives to 

rend asunder the core of Ngāti Kahu’s, Te Rarawa’s, Ngāi Takoto’s and 

Te Aupōuri’s being, that is, our whakapapa. The government has done 

this in order to destroy our culture and identity and to replace it with 

English societal structures ruled by the legal corporate bodies it 

imposes as post-settlement governance entities. 

 

The Bill steals rights held by the whānau and hapū of Ngāti Kahu and 

fails to recognise our mana whenua/mana moana. The Bill does not 

assist Ngāti Kahu in our exercise of kaitiakitanga or rangatiratanga and 

does not return that which is rightfully ours. Worse it seeks to actively 

deprive us of our taonga and give it to others. 

 

For the above reasons Te Rūnanga-ā-Iwi o Ngāti Kahu Charitable 

Trust submits that the Bill should be withdrawn from Parliament.  A 

Bill should only ever be put to Parliament on the matter following full 

negotiations with Ngāti Kahu and with the consent of the whānau and 

hapū. 
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NGĀTI KAHU WHĀNAU AND HAPŪ HOLD MANA WHENUA/MANA 
MOANA OVER THEIR ROHE 

 
1. These submissions are made by Te Rūnanga-ā-Iwi o Ngāti Kahu 

Charitable Trust for the benefit of the iwi, hapū, marae, and whānau of 

Ngāti Kahu. Te Rūnanga-ā-Iwi o Ngāti Kahu Charitable Trust (“Te 

Rūnanga”) is a Charitable Trust constituted under the Charitable Trusts 

Act 1957. Te Rūnanga represents the iwi, hapū, marae, and whānau 

of Ngāti Kahu (hereafter “Ngāti Kahu”). 

2. The hapū of Ngāti Kahu are mana whenua throughout our rohe which 

encompasses Te Whatū (Berghan’s Pt) to Maunga Tohorā (Mt Camel) 

on the east coast, to Hukatere on Te Oneroa-a-Tōhē and as far south 

as Rotoroa (due west of Ngākohu) on the west coast and the seas from 

those areas to Hawaikinui and inland to Ngākohu (to the west of Kaitāia), 

Ōkakewai (Takahue) to Maungataniwha. Within our western territories 

we share mana whenua with Te Rarawa (at Takahue, Ngākohu, 

Kaitāia, Tangonge and Te Oneroa-a-Tōhē), with Ngāi Takoto (in the 

Sweetwater block, on Te Oneroa-a-Tōhē, at Hukatere, at 

Maungatohoraha, at Wharemaru, at Kaimaumau, in Rangaunu and at 

Rangiāniwaniwa) and with Ngāti Kurī (at Hukatere and on Te Oneroa- 

a-Tōhē). Te Aupōuri are also our whanaunga who originate from the 

Hokianga and have lived at Te Kao since shortly before the Pākehā 

arrived. 

3. Ngāti Kahu have maintained an unbroken occupation of their rohe 

since time immemorial. The whānau and hapū have maintained ahi kā 

and therefore hold mana whenua/mana moana over the region. To 

Ngāti Kahu, mana whenua and mana moana include the whānau’s or 

the hapū’s authority over its lands, seas, and all its resources – its 

possessions.  The whenua of Ngāti Kahu has been passed down to 

the whānau and hapū of Ngāti Kahu as whenua tuku iho according to 

the tikanga of our ancestors. 

4. In introducing this legislation the Crown looks to claim or imply that 

Māori ceded their sovereignty to the Queen of England. Māori have 

never ceded their sovereignty as was disingenuously claimed in the 

English document often referred to as the Treaty of Waitangi. It is 

fraudulent to claim that the English document is the 1840 treaty. It 
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is the Māori document known as Te Tiriti o Waitangi that is the 

only treaty that was discussed and signed at Waitangi or anywhere 

else in Te Taitokerau. Please see the Waitangi Tribunal’s 2014 

report He Whakaputanga me te Tiriti – the Declaration and the 

Treaty on stage one of Te Paparahi o te Raki claims. Hence the 

use interchangeably in this Bill of Te Tiriti and the Treaty and the 

cobbled together Te Tiriti o Waitangi/The Treaty of Waitangi 

throughout the Bill is misleading and an underhanded attempt to assert 

that Māori have ceded their sovereignty. In addition this Bill seeks to 

punish Ngāti Kahu and to legally deprive them of their ability to seek 

sufficient redress in lands that Ngāti Kahu have well-founded claims to 

and fails to adequately protect Ngāti Kahu’s legal and Te Tiriti o Waitangi 

rights to seek binding recommendations for the return of land and 

compensation from the New Zealand government under the Crown 

Forest Assets Act 1989, the Treaty of Waitangi (State Enterprises) 

Act 1988 and the Treaty of Waitangi Act 1975. The following describes 

how the government has gone about doing this. 

5. The government has now introduced legislation for four of the five iwi of 

Te Hiku o Te Ika that denies and excludes any or appropriate Ngāti 

Kahu interests throughout the territories we share mana whenua with 

hapū of Te Rarawa, Ngāi Takoto and Ngāti Kurī. The government 

recognised in correspondence and non-binding agreements that we 

hold mana whenua in those lands but has ultimately decided to vest 

those lands it has chosen to relinquish, exclusively in Te Rarawa, Ngāi 

Takoto, Te Aupōuri and Ngāti Kurī and to exclude Ngāti Kahu. These 

lands are 

 
 8,478 hectares of the Aupōuri State Forest south of Hukatere 

 

 526 hectares of the Aupōuri State Forest at Takahue 
 

 2,749 hectares of the Sweetwater station 
 

 213 hectares of Tangonge 
 

 85 hectares of Rangiāniwaniwa 
 

 approximately 20 hectares in Kaitāia 
 

6. This is a total of approximately 12,071 hectares of land. Ngāti Kahu 
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hapū share mana whenua in all these lands but are being excluded 

from them all so that the government can instead benefit those iwi who 

have accepted the full and final extinguishment of their treaty claims. 

Whilst that in itself is not objectionable, the fact is that the Crown in 

doing so are prejudicing Ngati Kahu and their ability to resolve their 

claims against the Crown. That is objectionable. 

 
THE INAPPROPRIATE VESTING OF THE OWNERSHIP OF NGĀTI KAHU 

LANDS AND RESOURCES BY THE CROWN IN OTHER TE HIKU IWI 
 

7. In the Peninsula blocks at Hukatere and southwards along and inland 

from Te Oneroa-ā-Tōhē, Ngāti Kahu through Te Paatu hapū has mana 

whenua and holds that in common with the other iwi of Te Hiku o Te 

Ika. Those blocks comprise approximately 8,478 hectares including 

18% of the Aupōuri Forest blocks The following sections amongst others 

identify those areas that the Crown seek seek to deprive Ngati Kahu of 

their interests; 

 
i) Hukatere pā  (section  201(a)/Hukatere section  A  and  section 

B (Section 406 (a), 407 and 586(1), 587), Waipapakauri beach 

(s.406(h)), Wharemaru/East beach (s.406(i)), Beach sites A, B, C 

and D (section 22 (l-o) on p.53, 35-38 on pp.56-7, 55 on pp.61-2, 

201 on pp.104-5, 214-217 on pp.107-8, 237 on p.114, 586 (23-6), 

610-13, 632 and elsewhere) 
 
 

ii) Peninsula block and the Peninsula block settlement trust (s.136, 

145-8, 317, 326-9, 518, 530-3 and elsewhere). 

 
8. Ngāti Kahu are happy to share equally with the other four iwi in terms 

of interests. However the government decided to punish Ngāti Kahu for 

not acquiescing to the full and final settlement it wanted and to 

advantage the other four iwi by securing for them a benefit partly out of 

Ngāti Kahu’s interests in those lands in order to secure the full and final 

settlement of those other iwi’s claims. This has placed enormous strain 

on the whanaungatanga that has bound these iwi for centuries and 

has caused major divisions and strife between Ngāti Kahu and its 

close relations, Te Rarawa, Te Aupōuri and Ngāi Takoto. 
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9. The Takahue blocks (Takahue s.727), constitute some 526 hectares 

(approximately 2.3%) of the Aupōuri Forest Blocks. These blocks are 

ones where Te Paatu and Tahaawai hapū of Ngāti Kahu are mana 

whenua. Tahaawai’s marae at Takahue, Ōkakewai marae, is the only 

marae in the Takahue general area and is adjacent to the forestry 

blocks. Tahaawai hapū are both Ngāti Kahu and Te Rarawa descent 

but Ōkakewai marae affiliates to Ngāti Kahu rather than Te Rarawa. 

The government did agree, initially, that the Takahue forest lands would 

be shared between Te Rarawa and Ngāti Kahu and in the spirit of 

whanaungatanga, Ngāti Kahu agreed to that. However when Ngāti 

Kahu insisted that our overall settlement be partial rather than full and 

final, the government offered all the Takahue forests to Te Rarawa who 

were prepared to accept their settlement as being full and final. This 

advantaged Te Rarawa in order to secure a full and final settlement of 

Te Rarawa’s claims by securing them a benefit using Ngāti Kahu lands. 

10. Tangonge (s.417, 418, 586 (28-30), s.618) was the home of Te Paatu 

ki Kaiapōnui of Te Paatu until the government bulldozed their homes 

there in the 1960s. Their urupā is still there and the whanau still visit. 

But the government once again decided to punish Ngāti Kahu and to 

vest their Tangonge lands in Te Rarawa in order to secure a full and 

final settlement of Te Rarawa’s claims by securing them a benefit 

using Ngāti Kahu lands. 

11. The Sweetwater Station is a 2,479 hectare beef and dairy unit. Ngāti 

Kahu, through Te Paatu hapū are mana whenua there along with their 

Ngāi Takoto whanaunga. In respect of these lands Te Paatu simply 

asked that their mana whenua be formally recognised and that their 

Ngāi Takoto relations derive benefit from these lands. Instead the 

government decided to vest these lands in Ngāi Takoto and Te 

Rarawa. 

12. The Rangiāniwaniwa land belongs to the descendants of Kataraina 

Mātenga of Patukōraha hapū of Ngāti Kahu who with her husband Ante 

Erstich and their children lived on and worked these lands until the 

government evicted them in the 1930s, confiscating the land for an 

aerodrome. Two of Kataraina’s children are still alive with one living 
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across the road from the present day airport. They are adamant that 

the land is theirs and have instructed that it be returned to Ngāti Kahu. 

The government however has decided to punish Ngāti Kahu and to 

vest Rangiāniwaniwa exclusively in Ngāi Takoto in order to secure a 

full and final settlement of Ngāi Takoto’s claims by securing them a 

benefit using Ngāti Kahu lands unless Ngāti Kahu accepts the 

government’s full and final extinguishment of all Ngāti Kahu’s claims. 

13. Kaitāia College (ss.527 and 736, 739-42), and all other schools in 

Kaitaia must be vested in Ngati Kahu along with other relevant iwi in Te 

Hiku as Ngati Kahu are mana whenua in Kaitaia. Once again, in failing 

and /or refusing to recognise Ngati Kahu interests in these lands the 

Crown is seeking to punish Ngati Kahu for refusing to settle their claims 

in accordance with the Crown dictate. 

14. The vesting of absolute ownership by the Crown to the other Te Hiku 

iwi as proposed by the above mentioned sections of the Bill denies any 

property or other rights that Ngati Kahu presently hold in these lands or 

potentially might obtain through the Tribunal or courts. 

 
THE IMPLEMENTATION OF STATUTORY BOARDS WITHOUT NGATI 

KAHU CONSENT WHICH ARE PREJUDICIAL TO KAHU KAHU 
 

Te Oneroa a Tohe-Schedule 2 of Bill 
 
 

15. The Crown through the implementation of this Board, has failed to 

recognise the mana whenua of Ngāti Kahu in Te Oneroa a Tōhē, has 

attempted to subsume Ngāti Kahu interests without their agreement 

and imposed management provisions without Ngāti Kahu consent or 

agreement. 

16. Ngāti Kahu consider that Te Oneroa-a-Tōhē Board needs to be a 

stand-alone board with decision-making powers over the use and 

management of the beach and not be a committee of Far North District 

and Northland Regional Councils (section 63(2,3), 243(2,3) and 

elsewhere) as the beach belongs to and is owned by Ngāti Kahu, Te 

Rarawa, Ngāi Takoto and Ngāti Kurī. 

17. In addition, the section on Ngāti Kahu's interim participation on Te 

Oneroa-a-Tōhē Board has not been discussed with or agreed to by 
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Ngāti Kahu and Ngāti Kahu strongly opposes it (section 66, 246 and 

elsewhere). 

 
Te Hiku Conservation Board-Schedule 14 

 
18. The Crown through the implementation of this Board, has failed to 

recognise the mana whenua of Ngāti Kahu in its rohe and has 

attempted to subsume Ngāti Kahu interests without their agreement 

and imposed management provisions without Ngati Kahu consent or 

agreement. 

19. This issue is further exacerbated by the fact that the Crown had agreed 

with Ngāti Kahu in its independent Agreement in Principle that a 

Statutory Board would be created for Ngāti Kahu solely which the Crown 

now seeks to avoid. 

20. Te Hiku o Te Ika Conservation Board should be a stand-alone board 

with decision-making powers over the use and management  of hapū 

lands not a conservation board pursuant to the Conservation Act 

(section 81 and elsewhere) because such boards are purely advisory to 

the NZ Conservation Authority who in turn advises the Minister of 

Conservation. All lands currently administered by DoC belong to the 

hapū they were stolen from. 

21. Hapū and iwi must make their own appointments of their own 

representatives to  Te  Hiku  o Te Ika  Conservation  Board -  not the 

Minister of Conservation (section 83 and others). The Minister can only 

appoint his own representative. 

22. In addition, Section 84, 264-5 and elsewhere also determines Ngāti 

Kahu's interim participation on the Conservation Board which is 

strongly opposed by Ngāti Kahu because it has not been discussed 

with Ngati Kahu or agreed to. 

 
TE HIKU CLAIMS SETTLEMENT BILL: PART 14 K- NGATI KAHU 

ACCUMULATED RENTALS 

 
23. The section of the Bill proposes to remove the Ngāti Kahu accumulated 

rentals from the Aupouri Crown Forest License lands of the Crown 

Forestry Rental Trust. 

24. With regard to the Aupouri CFL lands, the Crown has agreed in the 
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Deeds of Settlement it has signed with Ngāti Kurī, Te Aupōuri, Ngāi 

Takoto, and Te Rarawa that they each have a 20% interest in the 

accumulated rentals attached to those lands which are held by the 

CFRT. 

25. Under those same deeds and under section 798 of the Te Hiku Claims 

Settlement Bill the Crown has also agreed that Ngāti Kahu has a 20% 

interest in the accumulated rentals from the Aupouri CFL lands. 

26. Currently the CFRT holds $12.5 million in accumulated rentals from the 

Aupouri CFL. In monetary terms this equates to $2.5 million per iwi. 

27. When the Te Hiku Claims Settlement Bill becomes law, the Ngati Kuri, 

Te Aupouri, Ngai Takoto and Te Rarawa share of the accumulated 

rentals from the Aupouri CFL, currently held by the CFRT will be paid 

directly to them. 

28. Ngati Kahu have not settled, but the Crown has arbitrarily decided that 

the 20% Ngati Kahu share of the accumulated rentals for the Aupouri 

CFL must come out of the CFRT at the same time as those of the other 

iwi. 

29. The Crown has also arbitrarily decided that, instead of being paid directly 

to Ngāti Kahu, the remaining 20% share of the Aupouri CFL 

accumulated rentals must be transferred to the Public Trust. 

30. This is not consistent with section 11 of the CFRT Deed which provides 

for accumulated rentals to be transferred only to ‘confirmed 

beneficiaries’ of that Trust. Nor is it consistent with the Crown Forest 

Assets Act or the Public Trust Act 2001 which is addressed later. 

31. Therefore, the Crown has also arbitrarily taken the following actions: 
 
 

(a) Inserted into the Te Hiku Claims Settlement Bill a section titled, 

Part 14: Ngāti Kahu Accumulated Rental Trust in which it deems 

the Public Trustee to be the confirmed beneficiary of the Crown 

Forestry Rental Trust under clause 11.1(a) and (b) of the Crown 

Forestry Rental Trust Deed for the limited purpose of receiving 

20% of the rental proceeds for Aupouri Forest since the 

commencement of the Crown forestry license. 

 

(b) Concurrently entered into a Deed of Trust with the Public Trustee 

http://www.legislation.govt.nz/bill/government/2014/0201/latest/DLM6058525.html
http://www.legislation.govt.nz/bill/government/2014/0201/latest/DLM6058525.html
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to establish the Ngāti Kahu Accumulated Rentals Trust. 

32. The Crown claims that transferring the Ngati Kahu 20% share of the 

Aupouri CFL accumulated rentals to the Public Trust is better for Ngāti 

Kahu than leaving it with the CFRT because one day in the future Ngāti 

Kahu, and not the CFRT, will receive the interest.1
 

33. The Crown also claims that removing the rentals from the CFRT will not 

curtail Ngāti Kahu’s access to CFRT funds for their ongoing claims 

against the Crown because the CFRT will still hold the accumulated 

rentals on the 3.5% of the Aupouri CFL lands held by the Crown.2 

 

PREJUDICE TO NGATI KAHU 
 

34. The actions described above are prejudicial to Ngāti Kahu because: 

Under clauses 6.1 and 8.4 of the Ngāti Kahu Accumulated Rentals 

Trust Deed, the interest earned by the Public Trustee on the 

accumulated rentals can only be used to cover its ‘reasonable costs, 

charges and expenses.’ There is no provision for the interest to be 

made available to Ngāti Kahu for use on our land claims. 

35. The Public Trust has a history of claiming a level of costs that have 

brought it into huge disrepute amongst the public in general, and with 

Ngāti Kahu specifically. 

36. Removing the accumulated rentals from the CFRT reduces the 

interest-earning capacity of that Trust, thus putting more pressure on its 

already reducing resources which remain under increasing pressure of 

demand. 

37. In spite of the Crown’s assurances to the contrary, this cannot fail to 

impact on Ngāti Kahu’s access to CFRT funds for their ongoing claims. 

38. The Public Trust, unlike the CFRT, is solely controlled by and 

accountable only to the Crown, and has no Māori-appointed and 

instructed Trustees. 

39. These actions have never before been taken in relation to any other Iwi 

and Ngāti Kahu is being singled out for a less than advantageous 

proposition. 

40. These actions have all the hallmarks of a punishment for Ngāti Kahu 

                                                           
1 Clause 88.1.3 Crown Statement of Defence filed 02 July 2014 in the Wellington High Court - CIV-2014-485- 6385. 
2 Clause 88.1.2(c). 

http://www.stuff.co.nz/sunday-star-times/business/593286/Please-sir-can-we-have-some-more-of-our-own-money
http://tvnz.co.nz/fair-go/trusting-public-trust-video-5933877
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for not settling on the same terms as the other iwi of Te Hiku o Te Ika. 

 
Memorialised lands 

 
 

41. The government has also failed and /or refused to return properties it 

still holds and are available for resolution of the well-founded claims of 

Ngāti Kahu pursuant to the Treaty of Waitangi (State Enterprises) Act 

1988 and a number of them are available for return in the Mangōnui 

district of the Far North. These include the Rangiputa, Kohumaru and 

Takakurī stations and a very large number of sections located 

predominantly at Mangōnui, Coopers Beach, Cable Bay, Wharemaru 

and Kaitāia. The government’s approach to Ngāti Kahu’s claims is that 

if Ngāti Kahu is not prepared to settle fully and finally and allow all their 

“historical” claims to be extinguished, Ngāti Kahu get nothing, 

irrespective of the merits of their claims, or the fact that their claims are 

well-founded as determined by the Waitangi Tribunal and that remedy 

would involve the return to Māori ownership. 

42. Ngāti Kahu consider that the Bill takes away existing Ngāti Kahu rights 

to their lands and resources and removes the existing jurisdiction of the 

Tribunal and Courts to determine those rights. What then are these 

rights before the Courts? Ngāti Kahu consider they have: (i) rights 

under the Treaty of Waitangi; (ii)) rights under existing legislation such 

as the Judicature Amendment Act 1972, Crown Forest Assets Act 1989, 

Treaty of Waitangi Act 1975. While removing Ngāti Kahu rights the Bill 

fails to provide clear compensation. These matters are addressed in 

turn. 

 
 

Te Tiriti o Waitangi 
 
 
 

43. Ngati Kahu consider that the Bill is in breach of the treaty entered 

into by Māori and the Crown in 1840, Te Tiriti o Waitangi, for the 

following reasons. Article 2 of the treaty sets out a basic principle that 

the Crown guarantees the protection of the exercise of Māori 
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rangatiratanga over their whenua, kāinga, and all taonga.3 
 

44. This relates to the exercise of rangatiratanga and entails a guarantee of 

the authority and control over our territories, resources and possessions. 

Ngāti Kahu consider that the implementation of this legislation is an 

attempt by the Crown to deprive Ngāti Kahu of their territories, 

resources and possessions or at the very least the control of their 

territories, resources and possessions. 

45. The treaty, through its guarantee of protection of rangatiratanga and 

Māori custom law, confirms that Maori law or tikanga Māori (passed 

down from the ancestors) must be employed in determining that which 

is the subject of the exercise of rangatiratanga or that which is 

possessed as a matter of fact.  This position is made clear by the 

Waitangi Tribunal in its Muriwhenua Land Report4 and in the 

Whanganui  River  Report.5 In  particular  the  Whanganui  River 

Report states: 

 
 

“As mentioned earlier in this report, it does not matter that Maori did 
not think in terms of ownership in the same way as Europeans. 
What they possessed is equated with ownership for the purposes of 
English or New Zealand Law. Similarly, it does not matter that they 
thought in terms of territory rather than property. What they 
possessed, even rivers, is deemed to be a property interest for the 
purposes of law, and it has been treated that way by the Courts.”6

 
 

46. The approach of reviewing the concept of ownership in terms of the 

world view of the owner is also relevant in the context of the 

determination of Aboriginal title and rights. Indeed, there is a 

longstanding and often quoted statement of Lord Haldane in a judgment 

of the Privy Council: 

 
“[…] In interpreting native title to land, not only in Southern Nigeria, 
but other parts of the British Empire, much caution is essential. 
There is a tendency, operating at times increasingly, to render that 
title conceptually in terms which are appropriate only to systems 
which have grown up under English Law.  But this tendency has to 

                                                           
3 Article 2, Tiriti o Waitangi (text in Maori). 
4 Muriwhenua Land Report (1997) p113. 
5 The Whanganui River Report (1999) pp25-26, 264, 291, 293, 337. 
6 The Whanganui River Report (1999) p337, see also pp48-50. 
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be held in check closely.”7
 

 
 

47. In summary, the treaty, Te Tiriti o Waitangi, protects the exercise by 

Māori of their rangatiratanga over their tribal possessions. Ngāti Kahu 

believe that their rights under the treaty exist today. Accordingly, in by 

vesting title of their resources, territories and possessions in other iwi 

the Crown is in breach of the Treaty of Waitangi and it should not become 

law. 

 
CROWN FOREST ASSETS ACT 1989 

 

48. The Crown Forest Assets Act 1989 was enacted to implement the 1989 

Agreement and its purpose is stated in its preamble: 

49. The scheme of the Crown Forest Assets Act is to protect and 

“compensate” Māori for the loss of the value of the tree crop from any 

land that is to be returned to them by way of binding recommendation. 

The “compensation” under the Crown Forest Assets Act is therefore not 

“redress” for the claims generally (although it may be taken into account 

by the Tribunal in other recommendations made under section 6(3) and 

(4) of the Treaty of Waitangi Act 19752 or for that matter in any direct 

negotiations between Crown and iwi). 

50. The Crown Forestry Rental Trust (CFRT) was set up under section 34(1) 

of the Crown Forest Assets Act 1989 (CFA Act), after the New Zealand 

Māori Council and Federation of Māori Authorities took successful court 

action to protect Māori interests in the Crown’s commercial forests. 

51. Part 3 of the CFA Act allows the Crown to sell licenses for forestry, but 

prevents it from selling the land itself until the Waitangi Tribunal 

recommends who has ownership of the land – Māori or the Crown. Under 

Section 34(2) of that Act, all license fees payable under Crown forestry 

licenses are collected by the Crown and paid into the CFRT.8 

 

52. Over the years since the CFRT was established, the accumulating 

principal of the annual license fees it holds in Trust has become known 

as the accumulated rentals. All accumulated rentals held by the CFRT 

are attached to specific Crown Forest License (CFL) lands. 

                                                           
7 Amodu Tijani v The Secretary, Southern Nigeria [1921] 2 AC 399, at 402 per Lord Haldane (PC). 
8 Clause  2.2. of the CFRT Deed. 



16  

53. Part 3 of the Crown Forests Assets provides only that the Crown Forest 

Licensed lands and compensation be returned to Māori ownership in 

the case of a successful claim under that Act or to the Crown in the 

case of an unsuccessful claim under that same Act. 

54. Ngāti Kahu have a successful claim as identified by the Waitangi 

Tribunal in the Muriwhenua L a n d  Report 1997. Under clause 9.2.2 

of the CFRT Deed, the interest earned on the accumulated rentals 

can be used to fund land claim-associated activities of claimants who 

meet the eligibility criteria laid down from time to time by the 

Trustees. Te Rūnanga-ā-Iwi o Ngāti Kahu has met, and continues to 

meet, those criteria. 

55. Regardless of this the Crown is depriving Ngāti Kahu of its rights under 

the Crown Forest Assets Act as identified earlier. 

56. It is also inconsistent with the Public Trust Act 2001 which does not 

provide for the Public Trustee to acquire the rights to administer the 

accumulated rentals held by the Crown Forestry Rental Trust. 

57. It is of grave concern to Ngāti Kahu that the Bill removes the jurisdiction 

of the courts to refer the Binding Recommendation Application back 

to the Waitangi Tribunal without Ngāti Kahu consent. Further the Bill 

provides no definite compensation for the loss of such rights. 

58. A judicial Review application of the Waitangi Tribunals refusal to 

provide binding recommendations has been filed pursuant to the 

Judicature Amendment Act and is due to be heard in June 2015. The 

basis of the Judicial Review Application is as follows; 

 
ERRORS OF LAW 

 
 

59. The 2013 Decision of the Waitangi Tribunal declined to make binding 

recommendations in respect of the Crown Forest and State Enterprise 

land on the principal and general ground that it considered its powers 

to make such recommendations under sections 8A and 8HB of the Act 

should  only  be  used  when  there  is  no  other  means  of  securing 

redress.9 
 

60. The said principal and general ground referred to in the preceding 

                                                           
9 Ngāti Kahu Remedies Report, 1 February 2013, p.103. 

http://www.legislation.govt.nz/act/public/1989/0099/latest/DLM192358.html
http://www.legislation.govt.nz/act/public/1989/0099/latest/DLM192359.html
http://www.legislation.govt.nz/act/public/2001/0100/latest/DLM122999.html
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paragraph amounts to an error of law. Section 8A(2) of the Act (for 

State Enterprise land) and Section 8HB of the Act (for Crown Forest) 

contain no such test and the Waitangi Tribunal in considering such 

ground has incorrectly erred in law in so restricting its jurisdiction. The 

test common to both sections is: 

 
(a) “The claim is well founded” which the Waitangi Tribunal from its 

1997 Decision up to its 2013 Decision accepts; and 
 

(b) that the action to be taken under section 6(3) to compensate for 
or remove the prejudice caused…should include the return to 
Maori ownership…of that land. 

61. The non-binding recommendation of the Waitangi Tribunal in regard to 

the Mangōnui blocks of the Aupōuri State Forest and the Kohumaru 

blocks of the Ōtangaroa State Forest, the Rangiputa Station and 

Kohumaru Station amounts to a finding that to remove the prejudice 

caused should include the return to Māori ownership of that land. That 

is effectively accepted by the Crown because all of these items of 

redress are included in their August 2013 offer to Ngāti Kahu and was 

previously offered to Ngāti Kahu. The First Respondent Tribunal and 

the Second Respondent has and had failed to recognise or adequately 

recognise this. 

62. The 2013 Decision does accept that the Peninsula blocks and Takahue 

blocks should return to Māori ownership to compensate for or remove 

the prejudice caused. The Waitangi Tribunal is required to determine 

which Māori. 

63. The 2013 Decision defers to Crown settlement policy and Crown 

decisions as to redress in respect of Crown Forest land and State 

Enterprise land where the Waitangi Tribunal under those special 

regimes has an adjudicatory obligation to make decisions. That applies 

not only to Crown Forest which the Crown has decided it wishes to vest 

exclusively in other Muriwhenua iwi (Takahue and Peninsula blocks of 

Aupōuri Forest (in respect of which see paragraphs 65 to 67 and 70 to 

72) but also to Crown Forest not so vested and the State Enterprise 

land including the Rangiputa Station and the Kohumaru Station. 

64. The 2013 Decision effectively precludes the Ngāti Kahu from obtaining 

recommendations under sections 8A and 8HB of the Act in regard to 
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Crown Forest and State Enterprise land in the Ngāti Kahu rohe. 

65. While at one point the Waitangi Tribunal refers to “the concept of equal 

treatment is particularly germane to this case …”,10 the Waitangi 

Tribunal inconsistently with that position required that Ngāti Kahu had 

to:11
 

...persuade us to make a finding that Ngāti Kahu have interests that 
outweigh all others  or are so compelling that we should make 
binding recommendations for the resumption of these properties in 
their favour though this may adversely affect the negotiated 
settlements of others. 

 
66. The Waitangi Tribunal entered into no such considerations when 

considering the interests of other Muriwhenua iwi for either exclusive 

interests or shared interests (for example the Peninsula or Takahue 

blocks of the Aupōuri Forest) or in respect of the land covered by the 

State Enterprise regime. Such inconsistency in test amounts to an 

error of law. 

67. The Crown Forest Assets Act 1989, requires the First Respondent 

Tribunal to fix compensation pursuant to the provisions of the Crown 

Forest Assets Act 1989 and the Waitangi Tribunal has failed to do so. 

68. The Waitangi Tribunal failed to exercise its statutory obligations once it 

accepted Ngāti Kahu claims were “well founded” which requires a 

specific focus to remedy these Ngāti Kahu claims in both the Crown 

Forest and State Enterprise Land regimes. 

69. Ngāti Kahu has a right to have its applications in respect of State 

Enterprises lands and Forest lands adjudicated on and all relevant 

issues determined. If the Bill proceeds it will operate to deny Ngati 

Kahu that opportunity and is a breach of natural justice 

70. The Waitangi Tribunal has placed undue weight on the Crown's 

settlement negotiations with the other four Te Hiku iwi and the 

desirability of achieving a negotiated settlement of the pre-September 

1992 claims of all five Muriwhenua iwi that are proportionate or similar 

in quantum, value and redress type. In doing so it has taken into 

account irrelevant considerations which are actionable. 

 

                                                           
10 Ngāti Kahu Remedies Report, 1 February 2013, p 98. 
11 Ibid p 89. 
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71. The Waitangi Tribunal erred in material respects by not taking into 

account or not paying sufficient regard to the following relevant 

considerations: 

 
(i) The Treaty of Waitangi principle of redress, which 

requires that breaches of the Treaty be 

remedied, and the particular statutory regime of 

the Crown Forest Assets Act; 

 
(ii) The merits of the Ngāti Kahu claim, and their 

strong arguments for resumption that include: 

 
i. the return of the former Ngāti Kahu land is an 

appropriate remedy for the Ngāti Kahu forest 

claim, as the Tribunal found that claims of Ngāti 

Kahu are well founded. 

 
ii. that by virtue of the intended settlements of the 

other four iwi, Ngāti Kahu will lose the ability to 

obtain redress by way of binding 

recommendations those lands available for 

return under the State Owned Enterprises and 

Treaty of Waitangi Act for resumption. 

 
iii. that by virtue of the Deeds of Settlement, Ngāti 

Kahu will lose the ability to obtain redress by 

way of compensation and future rentals 

available to the Applicant as continued in the 

Treaty of Waitangi and Crown Forest Assets 

Act. 

 
iv. that by virtue of the Deeds of Settlement, Ngāti 

Kahu will be forced to pay a pre-determined 

value for the lands available at no cost to the 

Applicant, if provided by way of binding 

recommendation. 

 



20  

v. that the Crown and the Ngāti Kahu have 

agreed to no longer be in negotiations. 

 
72. In reaching its 2013 Decision, the Waitangi Tribunal erred in that its 

decision is irrational or unreasonable. 

73. In summary, the main point to be emphasised here is that the Bill will 

remove the present jurisdiction of the courts to recognise Ngāti Kahu 

interests in their territories, resources and possessions. The Bill 

proposes to extinguish Ngāti Kahu claims rights and Treaty rights without 

the consent of Ngāti Kahu and the Bill does not provide for adequate 

compensation. 

 
 

THE BILL IGNORES THE ADVICE OF THE WAITANGI TRIBUNAL 
 

74. In its consideration of preliminary issues dated 13 May 1988, the 

Waitangi Tribunal considering the Muriwhenua Land Claims 

determined that: 

 

We find that as a matter of law; binding recommendations can be made 

now to dispose of the claims to 1865 leaving others to be dealt with 

later”.12 

75. The Tribunal held that: 
 

“We also find as a matter of law, that any binding recommendations to 
dispose of lands must be included in the general recommendations 
to be made, and further that the recommendations as a whole must 
provide a complete scheme for the removal of the prejudice suffered.”13 

 

76. In addition, the Tribunal determined: 
 

“In our view, and as Crown counsel contended, the Act provides that 

binding recommendations must be made as part of the general 

recommendations provided for in section 6(3) and that the two should be 

considered together.”14  

77. The Waitangi Tribunal in its Ngāti Kahu Remedies Report highlighted 

its concerns over the manner in which the government had made 

                                                           
12 Waitangi Tribunal, Determination of Preliminary Issues 13 May 1988 (Wai 45 #2.166) Appendix “B”, p 9. 
13 Ibid p 9. 
14 Ibid. 
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decisions to exclude Ngāti Kahu. They said, at page 164 of their report 

 
We have had some concerns about elements of the Treaty 

settlements that have been negotiated and how those properties were 

ultimately distributed. Ngāti Kahu argued that they shared mana 

whenua in lands which now would be returned to others, excluding 

them entirely, and on the face of it, this is unfair. 

 
 

78. Later, at page 185 they said 
 

 

We were concerned that Ngāti Kahu were left with the smallest 

proportion of forest land by area and value. We were concerned that 

considerable emphasis was initially placed upon assessing Ngāti 

Kahu’s customary interests in the Aupouri Forest blocks and yet the 

final allocation by the Minister appeared to depart from that approach. 

Instead, he made what he called a ‘commercially based decision’. We 

were concerned that Te Aupōuri, Te Rarawa, Ngāi Takoto, and Ngāti 

Kuri would become tenants in common across all the peninsula blocks 

of the Aupouri Forest, when the Ngāi Takoto and Te Rarawa interests 

were described as ‘threshold’ only in the northern peninsula blocks. We 

were particularly concerned that officials had assessed Ngāti Kahu and 

Te Rarawa as both having interests at Takahue and that shared redress 

might be possible, yet in the final allocation decision the Minister 

decided to award all of the Takahue blocks to Te Rarawa. Our sense of 

it is that the final allocation decision was driven by pragmatism as much 

as anything else and a desire to achieve settlements. While we 

accepted that it was the role of the Crown to make allocation decisions, 

we also alluded to the fact that had we been called upon to make that 

decision, we may have arrived at a different result. 

 
79. Ngāti Kahu consider that in law the Tribunal was able to and should 

have made those decisions and as such Ngati Kahu have asked the 

High Court to judicially review the Tribunal’s decision not to do so and 

not to order binding recommendations for the return of lands that it is 

also able to do. That matter has been set down for hearing on 22-24 

June 2015 and this legislation should await the outcome of those 
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proceedings before being dealt with any further. 

 

Finally 
 

 

80. Wai 1695 must be removed from s.578 (3)(a)(xvii) because the 

claimant Professor Mutu has never been consulted about its inclusion 

and it relates to lands in Ngāti Kahu's territories which are not to be 

addressed in this Bill. 

81. In addition Wai 763 must be removed from s.578(3)(b)(x) because the 

claimant Professor Mutu has never been consulted. This claim relates 

to lands in the Northern Wairoa which are in Te Uriohau/Ngāti Whātua 

territory, not Te Rarawa territory and this Bill does not address this claim 

 

CONCLUSION 
 
 

82. These and other actions of the government have caused major divisions 

between Ngāti Kahu and our very close whanaunga Te Rarawa, Ngāi 

Takoto and Te Aupōuri, as the government strives to rend asunder the 

core of Ngāti Kahu’s, Te Rarawa’s, Ngāi Takoto’s and Te Aupōuri’s being, 

that is, our whakapapa. The government has done this in order to destroy 

our culture and identity and to replace it with English societal structures 

ruled by the legal corporate bodies it imposes as post-settlement 

governance entities. 

83. The Bill steals rights held by the whanau and hapu of Ngāti Kahu and 

fails to recognise their mana whenua/mana moana. The Bill does not 

assist Ngāti Kahu in their exercise of kaitiakitanga or rangatiratanga. 

84. For the above reasons Te Runanga-a-Iwi o Ngati Kahu Charitable Trust 

submits that the Bill should be withdrawn from Parliament.  A Bill should 

only ever be put to Parliament on the matter following full negotiations 

with Ngāti Kahu, and other hapū around the country, on the matter and 

with the consent of the whānau and hapū. 
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